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appellant's right of recovery. In his view a statute has extra-
territorial effect only when the proper law is English, so that
if, for instance, while the regulation was in force, a British
subject had borrowed dollars in New York and had promised
to repay the loan there in dollars, the validity of the contract
would have been unaffected by the English legislation. Never-
theless, the learned Lord Justice agreed that an action brought
in England on the loan could have been met with the defence
of public policy, for 'the validity of a contract is one thing and
its enforcement another*.1

On the other hand. Lord Radcliffe, whose opinion received
the unqualified assent of the other Law Lords, stressed the
imperative nature of the statutory regulation which made it an
offence, subject to severe penalties, for a British subject to carry
out certain currency transactions, and he declared that whether
such an offence has been committed cannot depend upon
whether the proper law is English or foreign. It is suggested
with respect that this line of approach tends to distort the role
of an imperative domestic rule in the sphere of private inter-
national law. It confuses the normal with the abnormal applica-
tion of the English lex forL2 The normal principle is that a
foreign right, validly acquired under its governing law, is
enforceable by action in England, and that English domestic
law is irrelevant. The abnormal principle is that the right will
not be enforced if it comes into conflict with English public
policy. But there is no such conflict merely because it is incon-
sistent with some statutory rule, however imperative the lan-
guage of the enactment may be. The statutory rule, for instance,
that a lottery is illegal is no more imperative than the common-
law rule which attaches the stigma of illegality to a contract for
the commission of a crime.3 Before repudiating the foreign
right, the court must go further and must satisfy itself that the
imperative rule is not one which merely affects persons indivi-
dually, as, for example, a prohibition against marriage under a
certain age, i.e. a rule of ordre public interne^ but one designed to
protect an interest regarded as essential to the social, moral or
economic welfare of the community, in other words, a rule of
ordre-public international. Had the contract of loan in Boissevain
v. Weil been governed by the law of Monaco and had been

1  [*949] i K.B. at p. 491.

2  Nibo/et, Traittde Droit International PrM, iii. 493, cited b7 Kahn-Freund,
39 Transactions of the Grotlus Society, 64-65.

3  See, for example, Santos v. lllidge (1860), 8 C.B. (N.S.) 861.